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ENDORSEMENT

[1] The applicants Just Energy Group Inc. and its affiliates bring two motions. The first is for
an order extending the stay under the Companies’ Creditors Arrangement Act,* amending
its Debtor in Possession Financing Term Sheet, approving a transaction for the wind up of
Just Energy Finance into Just Energy and approving a second key employee retention plan
(the “Second KERP”). On the second motion, Just Energy and its relevant affiliates seek
leave to sell shares in a private company. As part of that transaction one of the Just Energy
affiliates would be wound up and dissolved. Doing so would allow Just Energy to capture
over $6 million in tax benefits. Strictly speaking, however, the affiliate does not meet the
solvency requirements that corporate law imposes before a corporation can be wound up.
At the end of the hearing | approved orders granting the relief requested in respect of both
motions with reasons to follow. These are those reasons.

YCompanies’ Creditors Arrangement Act, RSC 1985, ¢. C-36
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The First Motion
. The Second KERP

The only contentious element of the first motion is Just Energy’s proposal for a second
KERP in the amount of $4,381,934.

(@) The Request for an Adjournment

lan Wittels appeared as US counsel for a group of class action plaintiffs who have
commenced a complaint in the United States. The complaint alleges that one or more of
the applicants has fraudulently overcharged American consumers for their energy needs.
He sought an adjournment to consider his position on the KERP and indicated that he may
be objecting to it because it removes assets from the CCAA estate which could otherwise
be used for the benefit of his clients. | declined the adjournment.

The class action claim was filed in the US courts approximately 2 %2 years ago. This was
long before the CCAA proceeding began in early March 2021. The class-action plaintiffs
have therefore had the possibility to investigate matters and seek Canadian legal advice for
some time. They did not object to the first KERP that was approved in March 2021 and
which provided for total payments of $6,679,625.

The motion materials for the second KERP were served seven days before the hearing.
The class action plaintiffs raised no objections until the hearing before me on November
10. Thisis a large CCAA proceeding with a significant number of stakeholders who have
appeared throughout, including at the hearing on November 10.

| was not given any satisfactory reason for which the class action plaintiffs were unable to
raise concerns with the applicants or the Monitor before the hearing on November 10. After
declining the adjournment, | invited Mr. Wittels to make submissions opposing the Second
KERP.

(b) Objections to the Second KERP

The factors to consider in determining whether to approve a KERP include (i) the approval
of the Monitor; (ii) whether the beneficiaries of the KERP are likely to consider other
employment opportunities if the KERP is not approved; (iii) whether the beneficiaries of
the KERP are crucial to the successful restructuring of the debtor company; (iv) whether a
replacement could be found in a timely manner should the beneficiary elect to terminate
his or her employment with the debtor company; and (v) the business judgment of the board
of directors of the debtor. These factors were found to support the first KERP. They are
equally relevant in determining whether to approve the second KERP.

Q) Approval of the Monitor:
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The Monitor supports the Second KERP. Indeed, it was developed with input and feedback
from the Monitor.

(i) Likelihood of Employee Departures

The class action plaintiffs submit that the applicants have introduced no evidence that
employees would actually leave without a Second KERP, and that any evidence in that
regard is speculative.

The applicants have described the increased hardship that key employees have suffered
since the commencement of the CCAA proceeding. In addition to carrying on their regular
duties as Just Energy employees, key employees have assumed the considerable burden of
administering the CCAA proceedings and advancing the prospects of a plan. This has been
no easy task. Just Energy is a highly regulated business. The company is subject to separate
regulatory regimes in each state or province in which it operates. It has complex
commercial arrangements with suppliers and a number of secured and unsecured lenders.
The integrity of those arrangements in turn depends on Just Energy’s compliance with
regulatory requirements. Developing a plan in these circumstances involves complex,
detailed discussions with regulators, suppliers, and creditors. These discussions have
become even more cumbersome and time-consuming than they would ordinarily be
because of the Covid 19 pandemic. This has led Just Energy management to have serious
concerns about employee burnout.

As a practical matter, it would be extremely difficult, if not impossible, to introduce hard
evidence that employees will leave without a KERP. As an equally practical matter,
however, CCAA proceedings put employees into a highly vulnerable position. They have
no idea what will become of their employment at the end of the CCAA proceeding. They
do not know whether they will retain their positions or whether the enterprise will be
merged with another entity which will rationalize its human resources requirements
resulting in the termination of a significant number of key employees. They do not know
whether the Just Energy entity that emerges from the plan will have the same manpower
needs as it currently has or whether it will also materially reassess its human resources
requirements. In those circumstances, it is very tempting for an employee to accept a
position with another employer that seems to offer more job stability than an entity in
CCAA proceedings can. That creates a material risk of employee departures.

(iii)  Are Beneficiaries of KERP Critical to a Successful Restructuring

Both the applicants and the Monitor believe the beneficiaries of the KERP are critical to
the success of the restructuring.

The first KERP was approved in March. Since then no one has taken issue with the identity
of the beneficiaries or their importance to a successful restructuring.

(iv)  Ease of Replacing Departing Employees
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While employees can always be replaced, finding a replacement with equal skill and
knowledge of Just Energy’s business and operations is very difficult in the time pressured
atmosphere of a CCAA proceeding.

This is particularly so with Just Energy. As noted in paragraph 10 above, it is a complex,
highly regulated business. That makes bringing new employees up to speed a more time-
consuming process. Time in a CCAA proceeding translates into cost and potential
prejudice to a plan.

(v) Business Judgment of the Board

The Board of Just Energy has concluded that the Second KERP is required to promote a
plan. The KERP extends well beyond senior management. This is not a situation of the
Board keeping its friends in management happy. Rather, the KERP appears to be a
considered plan to identify employees throughout the enterprise whose retention is
important for the plan.

In addition to the business judgment of the Board, | would add the business judgment of
the creditors. The principal lenders and suppliers to Just Energy are highly sophisticated
entities. They have no interest in having Just Energy dissipate its assets on wasteful
employee bonus schemes. They do have an interest in recovering on their debt. They
have concluded that the best way to do that at the moment is to proceed with the Second
KERP. This includes unsecured lenders with loans of approximately (US) $300 million.
Those are creditors with hard claims for monies already advanced. The class action
plaintiffs, on the other hand have an unliquidated claim for damages in a class action that
has not yet been certified, let alone tried.

Mr. Wittels submits that there are millions of American consumers who have been
disadvantaged by the allegedly fraudulent conduct of the applicants. In those
circumstances, he submits that the court “should be putting the brakes” on payments to
employees. He further submits that the plaintiffs’ ability to recover on their $2 billion
claim will be reduced if corporate funds are siphoned off by payments to employees under
the Second KERP.

The principle behind the KERP is not to deprive creditors of recovery but to improve
creditor recovery by maintaining the applicant’s ongoing business by retaining key
employees.

A KERP can be seen as an investment in the ongoing enterprise. If the investment is
successful, there will be much more to distribute to creditors as a result of a plan than there
would be without the KERP. Whether a plan might have been possible without a KERP
can only be assessed after the fact. Entities in CCAA protection do not, however, have that
luxury. They may equally find out after the fact that employees have fled leaving them
incapable of advancing a plan. At that point it is too late to implement a KERP.

Like any other investment, KERPs have risk. There is a risk that the KERP will not result
in larger creditor recovery at the end of the day. The applicants served their motion on 400
parties including secured and unsecured creditors. All but the class action plaintiffs appear
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to agree that the best way forward is to continue the CCAA proceeding with a Second
KERP.

The First KERP was developed based on the expectation that the restructuring would be
largely concluded but for regulatory approvals by the end of 2021. It was therefore
structured to provide employees with payments in September and December 2021. The
size and complexity of the proceeding have not allowed the plan to advance as much as
Just Energy would have liked to. Approximately 80% of the payments on the first KERP
have already been paid out. The balance will be paid out in December 2021 and March
2022.

Just Energy estimates that it requires employees to remain until at least June 2022. There
is significant concern that the balance of the First KERP does not provide sufficient
incentive for key employees to remain until June 2022,

The Second KERP is designed to incentivize employees to remain. It envisages paying
retention bonuses to nonexecutive employees in March and September 2022. If a
successful restructuring occurs before September, the final KERP would be paid at that
time. Executive KERP recipients will receive one instalment in March 2022 and a second
success-based payment on completion of a successful restructuring.

In light of the foregoing considerations, | am satisfied that the Second KERP should be
approved.

(©) The Sealing Order

As part of the approval of the Second KERP, the applicants also seek an order sealing
details of the amounts paid to individual employees.

In Sherman Estate v. Donovan,? the Supreme Court of Canada held at para. 38 that an
applicant for a sealing order must establish that:

Q) court openness poses a serious risk to an important public interest;

(i) the order sought is necessary to prevent this serious risk to the identified interest
because reasonably alternative measures will not prevent this risk; and,

(iii)  asamatter of proportionality, the benefits of the order outweigh its negative effects.

All 3 factors are satisfied here. The documents the applicants seek to seal contain the names
of the KERP recipients and the amounts each will receive. Publicly disclosing employee
compensation violates the privacy interest of those employees. The employees themselves
have not initiated any court proceeding that would require production of that information.

22021 SCC 25
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Broad publication of confidential income data could create risks for employee retention in
this and other CCAA proceedings.

In Ontario Securities Commission v. Bridging Finance Inc.® Chief Justice Morawetz
recently granted a sealing order over the details of a KERP in similar circumstances. | am
satisfied that it is equally appropriate to make that order here. The limitation on the open
courts principle is minimal. The order is proportional. It benefits in protecting privacy
interests of non-party employees outweigh the very limited impact on the open courts
principle.

Il.  The Stay Extension

There is no opposition to the request to extend the CCAA stay from December 17, 2021 to
February 17, 2022. The court has discretion to extend the stay if circumstances exist that
make doing so appropriate and if the applicant continues to act in good faith and with due
diligence towards a plan.* | am satisfied from my review of the Fourth Report of the
Monitor that the applicant is doing so. In addition, the Just Energy cash flows produced
on the motion demonstrate that the applicants have sufficient funds to continue operations
until February 17, 2022. As a result, | extend the stay until February 17, 2022.

I1l. The Amended DIP Term Sheet

The applicants seek to extend the term of their DIP loan from December 31, 2021 to
September 30, 2022. They do not seek to increase the amount of the loan. The extension
involves payment of a 1% financing fee which amounts to a payment of approximately
(US) $1,250,000.

No one opposed the DIP extension. That said, the payment of the extension fee raises the
same issues about potentially reducing the size of the estate available to the class action
plaintiffs as does the Second KERP. | will therefore proceed on the basis that the class
action plaintiffs oppose the DIP extension even though Mr. Wittels did not expressly raise
that argument. | take this approach because it struck me that the class action plaintiffs may
have become alive to the issues that the CCAA poses for them fairly late in the day.

To the extent that a CCAA proceeding ultimately fails, there is always the risk that the cost
of the financing fee associated with the extension will further diminish the pool of assets
available for creditors. As with the KERP, however, the ultimate goal is to have more
money available for creditors in a CCAA proceeding than would be available in a
bankruptcy.

Section 11.2 (4) provides that the court should consider, among other things, the following
factors when considering interim financing:

32021 ONSC 4347 at paras. 25-27.
4CCAA, ss. 11.02(2) -11.02(3)
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(a) the period during which the company is expected to be subject
to proceedings under the CCAA,

(b) how the company’s business and financial affairs are to be
managed during the proceedings;

(c) whether the company’s management has the confidence of its
major creditors;

(d) whether the loan would enhance the prospects of a viable
compromise or arrangement being made in respect of the
company;

(e) the nature and value of the company’s property;

(f) whether any creditor would be materially prejudiced as a result
of the security or charge; and

(9) the view of the monitor.

[35] Those factors are also appropriate to consider when considering amendments to DIP
financing.®

[36] Applying those factors here, |1 am satisfied that the DIP extension should be approved.

[37] The applicants expect to finalize a plan some time between June and September of 2022.
The applicants have the support of their creditors. To date, no creditor has spoken against
the DIP extension or any other issue involving management of the Just Energy group. The
expiry of the DIP facility on December 31, 2021 would put an end to Just Energy’s ability
to arrive at a plan. The extension of the DIP facility would considerably enhance the
prospects of a viable plan. The monitor supports the extension of the DIP facility. The
monitor specifically references the extension fee in its report and believes it to be
reasonable. Just Energy continues to be a significant enterprise with hundreds of
employees. The company has been moving in good faith towards a plan, but the business
is of such a complexity that it has taken longer than initially anticipated. This is not
surprising. The company is subject to a myriad of regulatory regimes across the United
States and Canada. It has complex commercial arrangements with suppliers and a number
of secured and unsecured lenders, the integrity of which in turn depends on Just Energy’s
compliance with regulatory requirements.

[38] Inthe foregoing circumstances, | am satisfied that the DIP loan should be extended.

IVV. The Just Energy Finance Transaction

5 Re Laurentian University of Sudbury, 2021 ONSC 3545, at para. 39
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The applicants seek court approval to undertake a transaction that would wind up JE
Finance into Just Energy and subsequently file articles of dissolution in respect of JE
Finance. The applicants seek approval of the transaction because JE Finance and Just
Energy are applicants in this proceeding and because paragraph 13 (c ) of the Second
Amended and Restated Initial Order dated May 26, 2021 prevents the applicants from
reorganizing a material portion of their business without court approval.

The ultimate objective of the Finance dissolution is to realize tax losses in Just Energy
Hungary (a wholly owned subsidiary of JE Finance). As part of the proposed transaction
certain intercompany loans will be set off against each other and all remaining assets and
liabilities of JE Finance will be rolled into Just Energy. No creditors will be prejudiced by
that transaction and no creditors oppose it. The Monitor supports the transaction.

The transaction is consistent with the objectives of the CCAA, principally because it
maximizes the value of the debtor’s assets for the benefit of all stakeholders. In those
circumstances, | am satisfied that the JE Finance transaction and its subsequent dissolution
should be approved.

The Second Motion: The ecobee Transaction

Just Management Corp. (“JMC”) is a wholly owned subsidiary of Just Energy. JMC owns
shares in ecobee Limited (“‘ecobee”). ecobee has entered into a proposed transaction with
Generac Power Systems Inc. which it proposes to conclude by way of a plan of
arrangement. JMC would like to support that transaction and seeks an order authorizing it
to enter into a Support Agreement pursuant to which it would agree to be bound by the
arrangement and would dispose of its ecobee shares pursuant to the arrangement.

The notice of motion seeking approval of the ecobee transaction was delivered only the
day before the hearing. The relief it seeks was, however, set out in an affidavit that was
served a week earlier. Given the nature of the transaction which is described below and
the description of it in the earlier affidavit, | was prepared to consider it on November 10
despite the short notice.

Court approval is required because the Initial and subsequent Orders require court approval
for any refinancing, restructuring, sale, or reorganization of the Just Energy entities’
businesses. A further issue arises because the Canada Business Corporations Act® (the
“CBCA”), pursuant to which JMC is incorporated, makes dissolution available only to
solvent corporations. Given that JIMC is an applicant in this proceeding and given that it
will have transferred its only valuable asset, the ecobee shares, to Just Energy before
dissolution, it fails to meet the solvency requirement for a dissolution.

6 Canada Business Corporations Act, RSC 1985, ¢ C-44
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In deciding whether to grant authorization under subsection 36(1) of the CCAA for a sale
of assets outside the ordinary course of business, the CCAA court will consider the
following non- exhaustive factors:

(a) whether the process leading to the proposed sale or disposition
was reasonable in the circumstances;

(b) whether the monitor approved the process leading to the
proposed sale or disposition;

(c) whether the monitor filed with the court a report stating that in
its opinion, the sale or disposition would be more beneficial to
the creditors than a sale or disposition under a bankruptcy;

(d) the extent to which the creditors were consulted:;

(e) the effects of the proposed sale or disposition on the
creditors and other interested parties; and

(f) whether the consideration to be received for the assets is
reasonable and fair, taking into account their market value.*®

| am satisfied that those factors have been met.

Just Energy acquired the ecobee shares in 2012 for approximately $6.4 million. Just
Energy has been trying to sell its ecobee shares for several years without success. As a
result of the arrangement, Just Energy anticipates receiving approximately $61,000,000.
Of that, approximately $18,000,000 will be received in cash on completion of the
Arrangement. The remaining $43,000,000 will be received in publicly traded shares of
Generac. Just Energy will be free to dispose of those shares immediately. They are not
subject to any hold provision. In addition, if certain performance targets are met, Just
Energy has the potential to receive an additional $10,000,000 of Generac shares in 2022
and 2023.

Ecobee has also been looking for a strategic transaction for quite some time. The Generac
transaction is the best opportunity that has presented itself.

The Monitor approves the sale of the shares and has filed a report stating that, in its view,
the sale of the shares would be more beneficial to creditors than any other transaction. No
creditors oppose the transaction. The effect of the proposed sale is highly beneficial to
creditors because it will inject significant amounts of cash into the CCAA estate.

Moreover, to some extent the question of approval of the sale of the shares is academic
because they are subject to a drag along right which would compel Just Energy to sell the
ecobee shares pursuant to any transaction that is approved by the ecobee board and a
majority of the votes cast by each class of ecobee shareholders. The majority of each class
has already committed to support the proposed Arrangement.
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This brings me to the proposed wind up and dissolution transaction that is proposed as part
of the sale of the ecobee shares.

The court has jurisdiction to approve the wind up and dissolution transactions pursuant to
its general power to make appropriate orders under section 11 of the CCAA. As noted,
however, certain aspects of the wind up and dissolution transaction raise further
complications. Those include the following:

(i) The stated capital of JMC will be reduced to zero. Although permitted by
corporate law, it is potentially subject to a solvency test under section 38 (3) of
the CBCA.

(it) IMC will purchase for cancellation preferred shares that Just Energy Ontario
LP holds in JMC. Share repurchases are also subject to corporate solvency tests
in subsection 34 (2) of the CBCA. In light of the fact that JMC is a co-guarantor
of certain Just Energy indebtedness and is an applicant in this proceeding, the
solvency test is most likely not satisfied.

(iii)JMC will be voluntarily dissolved.  Section 208 (1) of the CBCA prohibits a
corporation that is insolvent from dissolving.

Counsel have not been able to direct me to any caselaw or commentary about the policy
rationale behind the CBCA’s restrictions on insolvent corporations engaging in certain
transactions. It would appear that the purpose of those restrictions is to protect creditors
or other stakeholders from transactions that would deprive them of assets or other rights
that would ordinarily be available to them under insolvency legislation.

Those concerns do not arise here. The purpose of the winding up and dissolution
transaction is to achieve approximately $6.6 million of tax savings that would otherwise
not be available. The only assets of IMC are the ecobee shares and an interest in a dormant
partnership that has no value. Those assets will be wound up into Just Energy. At the same
time, Just Energy will assume any liabilities owed by JMC.

In this case, blind application of the CBCA’s solvency requirements would in fact
undermine the purpose of those requirements. Oversight by the Monitor and the Court
provides additional assurance that the interests of creditors in the dissolution will be
protected.

In that context, any solvency requirements contained in the CBCA are breached only if
they are viewed in isolation and are divorced from the transactions as a whole. The end
result generates a net benefit to the Just Energy estate by making more assets available than
would otherwise be the case.

Gascon J. (as he then was) came to a similar conclusion in AbitibiBowater’ albeit without
discussing the point. In that case, the Monitor’s 22" report dated November 19, 2009,

7 Order in (Re) AbitibiBowater Inc. (23 November 2009), Montreal, 500-11-036133-094 (Que. S.C.).
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noted that certain aspects of the proposed transaction violated the solvency provisions of
the CBCA and the Quebec Company’s Act. Gascon J. nevertheless issued an order which
allowed the transaction to proceed ‘“notwithstanding the provisions of any federal or
provincial statute.”®

Section 11 of the CCAA provides the court with broad remedial jurisdiction. It provides:

Despite anything in the Bankruptcy and Insolvency Act or the
Winding-up and Restructuring Act, if an application is made
under this Act in respect of a debtor company, the court, on the
application of any person interested in the matter, may, subject to
the restrictions set out in this Act, on notice to any other person or
without notice as it may see fit, make any order that it considers
appropriate in the circumstances.

The section gives the court express power to override the Bankruptcy and Insolvency Act®
and the Winding up and Restructuring Act.!® That power was also used to override the
priority schemes in provincial statutes by according super priority to DIP lenders before
super priority was enshrined in the CCAA.1!

In Century Services Inc. v. Canada (Attorney General)!? the Supreme Court of Canada
observed that that judicial discretion has allowed the CCAA to adapt and evolve to meet
contemporary business and social needs and that it has called on courts to innovate as
restructurings become increasingly complex.

In Rescue! The Companies’ Creditors Arrangement Act'® Professor Janis Sarra noted that
in determining whether and how to exercise its discretion the court should ask itself
whether the order will

“usefully further efforts to avoid the social and economic losses
resulting from liquidation of an insolvent company, which extends
to both the purpose of the order and the means it employs.”**

That exercise requires the court to balance the interests of and prejudice to various
stakeholders. Here, the only stakeholder who is potentially prejudiced is the CRA. It did
not appear on the motion. It also has other means of protecting its interests by way of tax
reassessments.

8 Ibid. at para 12.

9 Bankruptcy and Insolvency Act, RSC 1985, ¢ B-3

10 Winding-up and Restructuring Act, RSC 1985, ¢ W-11

11 Skydome Corp., Re, 1998 CarswellOnt 5922; 16 C.B.R. (4th) 118 at paras. 8-9, 13-14.
12 2010 SCC 60, [2010] 3 S.C.R. 379 at para 58, 61.

13 2d edition, Toronto: Carswell, 2013. The

14 Rescue! at page 120
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[63] In circumstances where the proposed transaction would add value to the estate, would not
prejudice any stakeholder of the CCAA and does not offend the interests that the CBCA
seeks to protect by imposing insolvency requirements, | am satisfied that the winding up
and dissolution transaction furthers the effort to avoid social and economic losses that
would result from liquidation and should be allowed to proceed.

Disposition

[64] For the reasons set out above | signed orders on November 10, 2021 extending the stay
under the CCAA, extending the DIP facility, approving the wind up of Just Energy Finance,
approving the Second KERP, approving the sale of ecobee shares in proposed plan of
arrangement and permitting the ancillary transactions set out in paragraph 52 above to
occur, notwithstanding the insolvency of the corporations involved.

Koehnen J.

Date: 2021-11-18



